
Overview
On June 22, 1999, the U.S. Supreme Court ruled in L.C. and E.W. v. Olmstead that it is a violation of the
Americans With Disabilities Act (ADA) to discriminate against people with disabilities by providing services in
institutions when the individual could be served in a community-based setting. In its ruling, the Court said that
institutionalization severely limits the person’s ability to interact with family and friends, work, and make a life for
himself or herself.

Two women residing in Georgia, whose disabilities include mental retardation and mental illness, brought the case
to the Supreme Court. At the time the suit was filed, both plaintiffs were receiving mental health services in State
institutions despite the fact that their treatment professionals believed they could be appropriately served in a
community-based setting.

L.C. and E.W. had mental retardation and mental illness. Does this decision impact people
with brain injury?
Yes. This decision involved interpretation of the ADA, which prohibits discrimination against persons with
disabilities regardless of their disability.

Does the term institution also include nursing home?
Yes. The Supreme Court declared that the ADA requires services for individuals with disabilities to be provided in
the most integrated setting appropriate to their needs regardless of disability and regardless of whether they live in
an institution, a nursing home or the community. If a qualified individual wants to receive services in the community
rather than in a nursing home, and the State refuses, the State is violating the ADA unless it can establish certain
defenses.

What is the ADA integration mandate referred to by the Supreme Court?
Title II of the ADA states:

...no qualified individual with a disability shall, by reason of his disability, be excluded from
participation in, or be denied benefits of the services, programs, or activities of a public
entity, or be subjected to discrimination by any such entity...

Congress instructed the U.S. Attorney General to issue regulations defining the forms of discrimination prohibited
by this section of the law. The Attorney General issued this regulation, commonly referred to as the integration
mandate:

A public entity shall administer services, programs, and activities in the most integrated setting
appropriate to the needs of qualified individuals with disabilities. [28 CFR Section 35.130(d)]

Can the decisions of treatment professionals be challenged?
Yes. When the Supreme Court explained its two-part inquiry, it said that States may generally rely on the
reasonable assessment of their own professionals as to whether an individual is appropriate for community-based
services. The Court also said the assessment must be reasonable thereby leaving room for an individual to ask for
an assessment from an independent evaluator or to challenge State professional’s opinion.

An assessment may be challenged as unreasonable if it is the product of a flawed process. For example, it is
common for institutions to judge an individual not ready for the community solely because there is no community
placement currently available for that individual. Institutional staff who determine individuals to be ready for
discharge only if and when services become available (i.e., a community slot opens up) are not making reasonable
assessments of community readiness.
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Such assessments should be based on the capacities and needs of the individual with a disability and on whether
appropriately crafted community services can meet those needs. The availability of services has no bearing on
whether the community is the most integrated setting appropriate for an individual.

Do individuals have a right to remain in an institution?
No. In the case of Richard C. v. Houstoun, the District Court held that the Olmstead decision does not give a
person the right to remain in an institution.  In this suit, advocates for institutionalization in Pennsylvania attempted
to use the Olmstead decision to challenge a settlement agreement under which the State agreed to place residents
of a mental retardation facility into appropriate, community programs. The advocates argued that the facility’s
residents have a right to remain in the facility if they oppose community placement. The District Court rejected the
argument and made it clear that nothing in the Olmstead decision precludes a State from closing or downsizing
institutions or placing individual residents into the community and that the ADA does not confer on individuals the
right to veto such actions.

What are the State’s defenses for institutionalization?
While unnecessary institutionalization is presumed to be discrimination under the ADA, the Court held that a State
is not required to transfer an unnecessarily institutionalized person to the community if doing so would
fundamentally alter the State program that the lawsuit is challenging.

States may look at three factors in order to establish that serving an unnecessarily institutionalized individual(s) in a
more integrated setting would require a fundamental alteration of its program:

1. The cost of providing community services to the individual(s). However, the Court is clear that States will
have to bear some costs to accommodate plaintiffs’ community service needs. The Court recognizes that
needless institutionalization is the very kind of discrimination that the ADA was designed to redress and
emphasizes the need for States to accommodate individuals’ interest in being served in the community.

2. The resources available to fund community services. Resources available to the State are not limited to
those already invested in the community system. At a minimum, they include the resources invested in the
institutions in which plaintiffs reside. The Court endorses the notion that a State can be required to
fund community placements by moving resources from institutions to the community. It may also be true
that resources available to the State should include resources that might be obtained by aggressively
seeking additional funds from its legislature, restructuring or refining its Medicaid program (e.g.,
participating in optional programs, broadening service definitions, and expanding waiver programs), or
taking advantage of other available state and federal resources.

3. The “needs of others with mental disabilities,” including, “the State’s need to maintain a range of facilities
for the care and treatment of persons with diverse mental disabilities and the State’s obligation to
administer services with an even hand.” The Court’s concern that States maintain a range of facilities
and be even-handed does not automatically mean a loss of community placements for people with
disabilities. In fact, since most States have an institutional bias that results in too much institutional capacity
and too few community services, increasing the amount of community services would only improve the
range of facilities offered in a State. Thus, from the advocate’s perspective, it is helpful that the Court
expressly recognized the need for States to operate systems with an appropriate array of services
including sufficient community services.
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